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L. ISSUES PRESENTED FOR REVIEW

A. Where the trial court determined, after an evidentiary hearing,
’ that Mr. Moore did not require the services of a Guardian ad
Litem, and where procedural safeguards were in place to

- insure assistance of a GAL in the event it proved necessary, did

the trial court err by failing to continually inquire into

Mr. Moore’s competency before acceptmg decisions by

Mr. Moore and trial counsel?
B. Where there was no evidence that Mr. Moore was unable to

understand the proceedings or assist counsel, did trial
counsel’s stipulation to certain exhibits constitute ineffective

assistance of counsel?
C. Where the SVP statute imposes no requirement that future
dangerousness occur within a specific time period, was the

State required to limit the assessment of future dangerousness
to the foreseeable future" '

| II. STATEMENT OF THE CASE

Paul Moore was born on July 25, 1967. Finding of Fact No. 1,
CP at 25; CP at 263. He has been eonvieted of two sexually violent'
offenses, es that term is defined in RCW 7T.O9.020(15): Rape in 'the _Firs_tl
Degree, with .a Deadly Weapon (1985) and Attempted 'Rape in the Second .
Degree, by Forcible Compulsion (1990). . Finding of Fact No. 3, CP at 26;
CP at 263, 265. In addition to theée sexually violent offenses, Moore has |
committed several othexj offenses which. were sexually motivated.

Findings‘of Fact No. 5-9, CP at 28-29; CP at 263-270.

"
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A.  Sexually Vidlent Offerises’

1..© Rapé“in the First Degree, wrth a Deadly Weapon
(Sept 14 1985) o

ERET LM PR ST

convicted occutred 1n Seattle Washmgton Fmdmg of Fact No. 3(a),

A IS I R e

CP at 26 CP at 35 On September 14 1985 Mr Moore entered a beauty

_ He' told Petra S., who was working lon, ‘and: her customer to “[s]hut

hat | say 7oId. Aﬁer locklng the door to the salon, Mr. Moore

e "ordered the“twd woren ‘iiito a back *room and 1nstructed the customer to
| “[s]it down and shut up, or words to that effect Fmdmg of Fact No. 3(a),
CP at 26 CP 35 36. He ordered Petra ‘to take off her pants and her shirt and
to perform oral sex on h1m F1ndmg of Fact No 3(a) CP at 26; CP at 36.
- :Petra began chokmg and gaggmg Id Mr Moore agam told Petra to take off
her pants and he attempted to anally rape her Id When he was unable to
'anallyl penetrate Petra 1_1e vagmally raped her Id After‘assaultmg Petra, he
;f told the two women not to come out of the room or he would “bum the place
down ” 1d After he leﬂ Petra 1mmed1ately tried to call the police, but

discovered that the phone cord had been cut. /d. She ran out of the salon,

screaming that she had been raped. /d.



When Mr. Moore was later arrested for this offense, he was carrying
a green 7-Up bottle, filled with gasoline, insi>de a paper bag. Id. When he
committed this offense, he was on parole pertaining to a juvenile

| adjudication for Intimidation with a Weapon. CP at 36. |
A Mr. Moore was initiaily charged with Rape in the First Degree with a
Deadly Weapon and Robbery in the First Degree. Ild.  When issues
concerning his competency to ‘Stand trial arose, he was sent to Western State
Hospital '('WSH) for evaluation. Id After approximately 13 months. of
extended observation, Mr. Moore was 'det.ermined to be c'ompetenE to stand
trial. He subsequently pled guilty to Rape in the First Degree with a Deadly
Weapon in King County Superior Céuft on October 13, 1987. Finding of
Fact No. 3(a), CP at 26; CP at 36 He was Asentcnced to 75 months .
conﬁnément. Id.

2. Attempted Rape in the Second Degree by Forcible |
Compulsion (Feb. 23, 1990) '

Mr. Moore comﬁitted his second sexually violent offense While he
was incarcé_rated at tﬁe Special Offender Center in Monroe, Washington,
* serving his séntence for the 1985 rape of Petra S. Finding of Fact No. 3(b),
CP‘at. 27: CP at 37. At that time, Linda P. was Mr. Moore’s counselor. Id.
On the morning of February 23, 1990, Mr. Moore rushed into Linda’s office

without her permission. Id. - As he approached her, Linda started to scream.



ld. He told her to stop screaming and pushed her into the wall. /d. While
" -holding a weapon (made of vtwo pencils that he had taped together) to her
ribcage;: Mr. Moore grabbed Linda and forced her into the corner of her
‘office that was the furthest from. view of the ._.Out;s_ide-sha-‘lllway._ - Id. He then
pushed:Linda’s-head!to-knee:level .and-demanded.ithat she “bend over.” /d.

Continuing to hold the pencils to her ribcage;: he -pushed his crotch to her

v ‘buttocksylinda: coild-feel ‘thatihe.had: an erection. -/d.-Mr..Moore ordered

Linda to '.the-ﬂﬂoor;i=‘she- continued struggling :agaih‘stf hlm Ide. -

o A nurse outside of ‘Linda’s office he‘ard a muffled: SCream and called
a““code™situation. 1d.: The first:staff’ ;:personato.aarni_i/e was-Joe G..Ild. When
«+%:Joe entered- Linda’s office; -he saw&x:xsthat Mr.eroore,-rhad;eone__-.jarm around

~ Linda’s‘neck:and -the otheér was holdi'n"g the pencils against her.as.a weapon.
Id. Joe heard Mr. Moore say somethmg that sounded like “shut up.’ ” Id. Joe

. pul]ed him dway from" L1nda and restramed him.../d. The previous day, Joe

had overheard Mr Moore talkmg to another mrnate about havmg sex with
lemda Id At an 1nfract10n hear;hg,heid r()rir.‘March 12 1990 Mr. Moore
.acknowledged that he 1ntended to have sex w1th Lrnda P. when he assaulted
her. [d | | o

In June 1990, Mr Moore was charged with Attempted Rape in the

Second Degree by Forcrble Compulswn CP at 37 His competency was

again questroned and he was retumed to Western State Hospital for



evaluation. Id: After evaluation, Dr. Greg Gagliardi opined that Mr. Moore
had the capacity to fake symptoms of mental illness, and was extremely
dangerous and violent. CP at 239. Mr. Moore was found competent to stand
trial and pled guilty to Attempted Rape in the Second Degree by Foreible
Compulsion in the Snohomish County_ Superior Court. Finciing of Fact No.
3(b), CP at 27; CP at 37. He was sentenced to 50 /2 monthe conﬁnement. ld.
B. ‘Other Offenses
1. Custodial Assault in the First Degree (Jun. 4, 1991)
On June 4, 1991, while still incarcerated for the _1990 atternpted_-rape
of Lmda P., Mr. Moore assaulted Elaine L., a corrections officer at the
Specml Offender Center.in Monroe Washlngton Finding of F act No. 5(a),
CP at 28 CP at 38. While Elaine was assisting Mr. Moore with cleamng his
cell, he struck her on the head with a broom handle, lunged at her, and
| shoved her into his cell. Id. The vict'irn sprayed Mr. Moore. 'with the
diSinfectant she was carrying and ran out of the eell Id When questioned
" about this offense by Dr. Rlchard Packard on March 19, 2003 Mr. Moore |
admitted that he lunged toward Elalne Ann L. to “try to do somethlng sexual
to her.” Fmdmg of Fact No. 5(c), CP at 28; CP at 38,
Mr. Moore was charged with Cnstodial. Assault in the First Degree in
Snohomish County Superior Court. Finding of Fact No. 5(b), CP at 28; |

"~ CPat 38 He was again committed to Western State Hospital for



observation, who again determined that Moore was competent to stand trial.
CP at 230. Though Westem State. personnel determined that Moore was
competent, the- trial court did not believe him to be competent, and the
charges were dismissed. Id. =~ - - :
2 Custodial Assault with '_S'ex'uél:Motivation (Feb. 19, 1995)
-+ On :'Febfua’ry' 19, _1'99'5, while still incarcerated for the 1990 attempte&
rape of Liqda P., Mr. Moore aésaulted Chery.la'sS:iriiéééféortections ofﬁc’er at the
*. Washington Gorreétibnsi‘f-Centerfz i_'ri::.:Shelto"'n;f!-W'ashihgton... ' Finding of Fact
" No.*6(a); ‘CP at 28; CP at:38. Aéit'h'e"inmate‘s‘ were: réfurning to their cells
af;‘er breakfast, he ran up to' Chéryl, grabbed her frém behind, held her
: ~a’r01'jﬁd the ¢chest, andpinhed :'hérs‘:armszih Aront:of her.Id. Mr.Moore then
. twisted: Cheryl: and: thr_uét*his~=pellv.is:z-:iﬁto’,-heff'fbutfacks.z Id: " Another officer
- witnessed the‘assault-and -assisted '@hei‘yl:"ine-:gaining'ﬁcontrol:"fbf Mr. Moore.
- Id- -Gh’eryl-«’s_ufferedsphysical“ injury as a result of this. assault :«an.d could not.
~work fot approi;imatély eight months. /d:
ML -Moc;r.'e"-: was -:char@ed.with Indecent -Liberties by Forcible
 Compulsion for his offenses agairist-CherylS. - Finding of Fact-No. 6(c),
CPat 29; CP at 39. On F'ebruary‘ 3, 1997, after another evaluation at

Western State Hospital, he pled guilty to Custodial Assault with Sexual



Motivation' in Mason County Superior Court, and was sentenced to 60

months confinement. /d.

3. Indecent leertles by Forcible Compulsnon (Apr 22,
2003)(acquitted)

On April 22, 2003, while detained at the Special Commitment Center
(SCC) pending his civil commitment trial, Mr. Moore grabbed
Dr. Carole D., his forensic therapist, from behind. Findin_g of Fact No. 9,
CP at 29. He pressed his body against hers and thrust his hips against her
butfocks in a manner in'dieative_- of sexual intercourse. Jd. Other SCC staff |
were present, observed this assault, and gained control of Mr. Moore.
CP at 188. |
Mr. Moore Vwas' éhargeqv with Indecent »I_.Aiberties by Forcible‘
Compufsion in Pierce County Superior Court. Id. After a bench trial,
Mr. Moore was acqu1tted of this offense Id |
4. Assault in the Fourth Degree (Oct 22, 2003)
On October 22, 2003, while at the SCC, Mr. Moore assaulted
Cynthia W., a female staff mel:nber at the Special Coremitment Center.
Finding of Fact No 7(a) CP at 29; CP at 39. As he walked past the staff

desk, Mr Moore turned and charged at staff members attemptmg to h1t

! While Indecent Liberties by Forcible Compulsion is a sexually violent offense,
as defined in RCW 71.09.020(15), Custodial Assault with Sexual Motivation is not. See
RCW 71.09.020(15).



them. Id. When Cynthia- moved under the.counter to protect herselt',

Mr. Moore repeatedly kicked her in the leg. /d.

Mr Moore was-charged with: Assault in the Fourth Degree for his

o offense agamst Cynthla W n P1erce County Supenor Court Finding of

Fact No 7(b) CP at 29 CP at 39. He pled g,urlty to this charge on

Apnl 26 2005 ld

C. SVP Trlal Procedure
The State ﬁled a petltron allegmg Mr Moore 1sa sexually violent.

g

predator pursuant to RCW 71 09 on May 1 2002 CP at 35 Prror to trial,

Mr. Moore’s counsel moved for a hearmg to determme Moore’s

€

i

competency and to consrder whether the court should appomt a. Guardian
A : | ad them @AL) on h1s behalf CP at 217 In her supportmg declaratlon

counsel for Mr Moore mdlcated that) she and co-counsel ‘had attempted to
discuss the case with Mr Moore 'o.n tvyo’ occasmns and had w1tnessed his
vbehav:or on a thll‘d On each of these occa81ons Mr. Moore had been
’:“unresponswe CP at 7:14—2165 I The court set a competency hearmg At
_ »th.at hearmg, Dr Lee Gustat;son suhmltted a report to the court and
test1ﬁed to Mr Moore’s competency 9/20/02 RP at 2 20. Dr Gustafson
testified that he had evaluated Mr. Moore’s competency approximately

four times in the course of the precedmg ten years. 9/20/02 RP at 5. On

“one or two” of those occasions, Dr. Gustafson‘ had found him



incompetent to stand trial. Id. = On those occasions, Dr. Gustafson
testified, Mr. Moore had not been on anti-psychotic medication, and his
self-care “had deteriorated to the point where he was not bathing. There
was feces in his hair. He was, in fact, dn'nking out of the urinal, and his
skin was literally rotting off his body. Any efforts to engage him in any
| kind of conversation- met ‘with silence; he refused to. talk.” Id.
Dr. Gustafson had éttemptéd to interview Mr. Moore at the SCC, but he -
had refused to speak to him. /d. He had, however, reviewed a report from
Mr. Moore’s therapist at the SCC, who indicated that, although there wefe :
' times that Mr. Mooré“haa refused to talk, at other times he ‘“‘communicated
cleérly what he wanted and seemed to ciearly understand what was said to
him;” Id. at 6. Dr. Gustafson testified that when he had obsefvéd
Mr. Moore immediately before the :hearing, he appeared pooperativé .and
was talking to his attorney. 9/20/02 RP at 6. He stated t‘hat.Mr'. Moore -
- “clearly understood 'v;/hat his attbrney was sayih'g, and he requnded
appropriately and cooperatively iﬁ his cdnversatior;s with her.”. Id. Asked
whether a GAL ‘would be in Mr Moore"s best interests, Dr. Gustafson
stated that, when Mr. Moore was cooperating and talkingv with his
attorney, a GAL would not be necessary. 9/20/02 RP at 8. He went on to

say that, if Mr. Moore was not cooperating with his attorney .and a



" decision needed to be made on a timely basis; a GAL ‘would be usefui.
9/20/02 RP at 8-9.

The trial court, having heard this testimony, revealed its reluctance

i e b e aer s et L G men ., aas e g e a7 e - ’ )
i toappoint 4’ gilardian ifiin fact one*wasinot ‘necessary.- The court stated

‘that it “would rather nothave someoné else in a ,p(‘)siti'o’n making: important
decisions” ffcf);r* Mr. Moore to the' extent he was?-i“cooperdtive and tucid and
e medlcatlon is Helpfil to him” i at*1 0:“The'court iade @ fifiding th;?lt
" =M. Moore 'Was ‘éompetent to stand‘trial:and Had “thé'requisite-barebones

' »Enomécfg"e“of'v-tﬁé‘ proceedings to acton'his own with [counisel’s] advice.”

“Idat 157 He did, howevet; appoitita “standby” GAL; ruling: that, if a

" “situation é‘“f‘o"“"s’“éﬁw}i”éfe’ﬂéféhs’eiédﬁﬁ‘é‘eﬁls or:the GAL feltithat Mz Moore was
“not-able to ittake His ‘Gwn" decision; “theré'would be another-hearing to

 reevaluate Mi Mobre™s status. 9/20/02 RP at14<15%

0 A bich tril “bégan o’ March 7, 2006, Prior  to- -tﬁe trial,

"'MrT‘Mob""r"é’s' “tial" coutisel filed motions' in* limite regarding fifteen

éVide‘r‘it‘Iéry {¥stiEs T CP At 1651 83.  Cotirisel forthe ‘State ‘and*Mr. Moore

“rdached ‘dgreément on Several issues dnd the tridl court tuled on the

remainider. 3/7/06 RP at 2-51. At the request of the State, Mr. Moore was

placed in the jury box in restraints during trial because of his. history of

? Beyond the initial (oral) appointment, there is no further mention of the
Standby GAL, and he does not appear to have ever been asked to participate or intervene.
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both oonsexual and sexually assaultive 'beha\"ior, particularly against
“females that he likes.” 3/7/06 RP at 2-3.

Following the first portion of direct examination of the State’s
expert, Dr. Richard Packard, and a brief pause during which Mr. Moore
conferred with counsel, the parties entered a document entitled “Stipulated
Facts and Exhibits” (hereinafter “Stipulation™) into evidence. 3/7/06 RP at
72. Defense counsel stated that Mr. Moore stipulated to the document but
wanted the record to reﬂect'. his continuing objections to certain portions. of
the evidence identified in his motions in limine. 3/7/06 RP at 72-73. The
court acknowledged the continuing objection.» _3/,7/06 RP at 73. She also

stated that because Mr. Moore’s expert, Dr. Donél(ison, was unavailable,

his testimony would be presented through his .reporf._ Id. Following the -

‘ﬁrst day of trial, Mr. Moore, at his own insistence, did not return for_the
refnaindor of the trial. 43/7./06 RP at 143;144.-'5--T1;iol.counsel stated that “I
have spoken with Mr. Moore. He is requesting. that he not be present for
tho rest of the trial. He—I've asked him this several times. I’ve given him
my advice, and he feels strongly about this. He would like to waive his

presence” for the rest of the trial. Id. On March 9, 2006, the trial "'court

committed Mr. Moore as a Sexually Violent Predator. 3/9/06 RP at 51-51;

CP at 5-14.

"l
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counsel There is, however a strong presumptlon in favor of competence

1II. ARGUMENT

‘A. The Trial Court did not Violate Mr. Moore’s Right to Due

Process by Accepting the Stipulated Evidence.

Mr Moore argues ‘that hlS rrghts to due process were violated when

. vE L /1 sy T o

the trral court accepted the Stlpulatlon w1thout conductmg an mqurry into

hﬂis competence Th‘is argUment is predrcated on the assumptlon that

Mr Moore notwrthstandrng the court s September 20 2002 determmatlon
NI ;,m![.(: P TR “:i‘. e {

gt a(

of competence was in fact not competent ‘and was lncapable of assisting

¢

and in favor of tnal counsel’s abtlrty to determme whether hlS or her client

s in fact competent Nor do the facts of thlS case support the conclusron

ot el ] L

that Mr Moore was unable to asswt counsel The record 1s clear that

ol

desplte past bouts of psych051s Mr Moore was in fact competent

B r.r e b s

throughout these proceedmgs and no addrtronal safeguards beyond those

- employed by the trral court were necessary

PRI l ‘

Mr Moore argues that the trial court should not have accepted the

partles Strpulatlon wrthout ﬁrst conductmg a broad—rangmg 1nqu1ry into

‘whether his resultant waiver of the rlght to cross examine various
witnesses was in fact knowing, intelligent and voluntary. App. Br. at 11.

‘While acknowledging that “a trial predicated upon stipulated facts is a

perfectly permissible procedure,” and that “there is no strict rule



mandating such formal permission,” he urges that the court “must insure .
an SVP detainee receives due process of law” based on the.particular facts
of the case. Id.

There is no evidence in this case that anyone — Mr. Moore’s
attorney, the court, or th¢ State’s attorney — believed that Mr. Moore was

incompetent. While the opinion of counsel is not determinative, a -

" defendant's counsel is in the best position to evaluate a client's

comprehension of the proceedings',.3 Hernandez v. Yist, 930 F.2d 714
(C.A9 (éal.) 1991, citing United States v. Clark, 617 F .2d 180, 186 (9th

Cir.1980) _(fact that defendant's attorney considered defendant competent‘

to stand trial was significant evidence that defendant was competent). In

Hernandez, the Ninth Circuit deemed significant the faﬁ:t that “neither the
trial judge; government cou‘n_»sel, nor Hernandez's own attorney perceived a -
reasonable cauée to believe Hernandez was inq;)rnpetent"’ citing_ Uni_ted :
States v. Richardson, 586 F.2d 661, 667 (9fh Cir.1‘97'8). )
Nor do tﬁe particulaf facts of this cése guggest‘that' any additional
saféguards_ were required. For each ‘of Mr. Mdore’s SI_X previously-
charged crimes, he. was’: assessed for competence and psychiatric staff

found him competent in each instance. CP at 36-42. In only one

? Although not dispositive of the issues before this court, it should be noted that
Division 11 of this court has rejected the argument that a right to competency inheres in
the right to effective assistance of counsel in a SVP proceedmg .State v. Ransleben,
135 Wn. App. 535, 540, 144.P.3d 397 (2006)
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instance, the Custodial Assault against Elaine L. in-1991, did a trial court
~deem Mr. Moore not competent to stand trial, notwithstanding WSH

staff’s determination to the contrary. Finding of Fact No. 5(b), CP at 28

' CP-at 38.:Mr.-Moore cites -Dr. Gustafsén’s 2002 evaluation, written four

- years- before - trial; in support- of. his- contention.-that. he was on]y
oo “marginally competent.” CP- at:293. : In that séme- report, ‘however,
Dr.-Gustafson-swrites: iﬁfhat, “[0]n :d: more -likely..than not-bés,'i,s;,v 3 beiieve
. Mr.Moore is capable- of undefs‘tanding--:nt’he :.b’asic;:,is's,ues:s-.’.in a civil
qdr‘mn‘itmér‘lt‘prdceeding. Currently, ‘to the best of miy knowledge, his

réality-‘te‘sting‘rregarding his--legal status:iis no;[ ‘impaired ‘by his mental

~‘illness. - ‘He-is::capable -of :commUniéétihgzsahis-‘:decision!-.?--’z-;-ld. . At trial,

- Df. Gustafson ‘testified that: he- had:evaluated Mr. :Moore. for-competency
-+ "o several aOCQasiOnsﬁ.sand'=:tﬁétfon ‘fone or twoof those occasions;” he had

~ found himincompetent to’ stan._d-.»*.'tri'zil.v. .-9720./02 RP at 5. ,Onv those

- occasions, he ‘explairied; Mr. . Moore * had not""beenv-:‘_'on anti:psychotic

- medication, =~ai;da.ihis-vse’lf-cai‘e“ ‘?hadzdeteﬁo'rated»to:-.th'e poeint where he was
© ot b‘athi‘ng;f- ‘There was feces:in hishair. - He .zwas;;-;in-fact;-:-drin‘k-ing out of

~ the ‘ut*inal‘, and his skin-was literally rotting off his-body. Any efforts to
engage him in any kind of conQer'sation met with silence; hé refused to
talk.” Id. This was, however, not currently the case. Dr. Gustafson

referred to a report from Mr. Moore’s therapist:at'the SCC that indicated
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that, although there were times that Mr. Moore had refused to talk, at other
times he “communicated clearly what he wanted and seemed to clearly
understand what was said to him.” Id. at 6. Hé went on to testify that,
when he had observed Mr.. Moore immediately before the competenéy
hearing that day, he appeared cooperative and was talking to his attorney.
Id. He stated that Mr. Moore “clearly understood what his attorney was
saying, and he responded appropriately and cooperatively in his
conversations with her.” Id Asked whether a guardian would be Mr.
Moore’s best interests,- Dr. Gustafson stated that, when Mr. Moore was
1 cooperating and talking. with his attomey, a guardian would not be )
necessary. ld at 8. quever,' if Mr. Moore was not cooperating with his
attorney and a decision needed to be made 6n a timely basis, a guardian
would be useful. /d. at 8-9. |
~ Mr. Moore also c'i't'qs' Dr. Packard’s trial testimony and ihterview of

Him iﬁ suﬁport of the proposition that additional procedures were required
to protect his rights to due pfocess. He argues that that. his interview with
Dr. Packard offers “examples of his inability to understand bﬁsic
concepts,” and cites 1Mr. Moote’s odd explanation of the phrase “all that
glitters is not gold” to illustrate this deﬁcienéy. App. Br. at 13-14.

o While it appears clear that Mr. Moore was unfamiliar with ﬂvarious

proverbs and struggled with metaphofs, such difficulties should not be
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‘ confuséd with the skills necessary to assiét couﬁ‘seli at trial dr to enter into
égreements in the course of t-rial_. ‘Moreover; the interview with
- Dr.-Packard, considered again in its entirety, supports the conclusion that
“'MriMooré was ‘ableto’ understand qﬁé‘stid_r‘xﬁ;buﬁdefStbodi' thie nature of the
proeeed-ingS'agaiﬁst him, and could ‘diS'cussith‘é case and h’i‘g past offending
~cogently.
e “eoAlthough*Mr:sMoore did: ndt'ff‘ﬁﬁde"’r"stéind:‘i‘the?’*métaph’dﬁcal meaning
of such phirases ‘as' “-‘étll*%t"ha_t ‘glittérs is not gold™ ot “rolling ‘stoties gather no
- Ef‘r‘los§;"’ ke underétood: ‘the Gomiponients of *the phitases and :‘the-general
information contained ‘within.- For :"eX’ample,ri'*dlthoijghtvf-‘Mr; Moore was not
" ariiliar with theexpréssion - “rolling stones gathier o mioss;? He indigafed
© -« thathe'knew "t"hét fﬁbS’é‘f-bﬁ'lj’l’“éer‘S""'6n-“tth.ef" rorth side bftrees atid- attempted
to discern the meaning of the metapho‘f'Bas'edi-bn;ﬁi‘S“;tiﬁdérstariding of the
 wordsiit contained. ‘Ex .6 ﬁt>52;' ‘M. Mobre was also ‘ablé to complete all the
mermory and-riuinerical ﬂﬂ‘de’fé‘ﬁindir"i"g?"'qti'éS"ti“ohé"‘théf"Dfi-s'“"Pva‘ck‘-ér’a asked, give
- hie cuteht datesHattie-citreht and pnor .pféSiaéﬁté;f:sa“ﬁqufééall Sefies of words
éﬁd'ﬁumbgfs. 1d: at47-51. He was dbleto identify tﬁé’r*rﬁédicati‘bhsh‘e was
curretitly taking (/d. at 52) and, .when-"'ask'éd whether héf'Was‘mentally ill,
replied that he did not think that he was. /d. at 55. When asked whether he
believed: hé-h‘é’d ever been mentally ill, hé responded; with'surprising insight,

“[W]e.ll, that’s a complicated question...” Id.  This fundamentally cogent
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meﬁtal state was reflected in Dr. 'Packard’s May 19, 2003 report submitted
following his intefview with Mr. Moore. There, Dr. Packard noted that
“[c]urrently, Mr. Moore appears to be better compensated in. his mental
~ health than he has [been] for a number of years. Upon initially meeting
him, | was impressed with the progress from when I first saw him i1_1
February 2002. He rplated much better,. had much improved hygiene, was
much more cooper‘ativ.e_, and was cognitively more focused and capable.”
Ex. 12 at 11.

At the 2002 competency hearing, Mr. Moore addressed thé trial
court with what appeared to be full understanding of the proceedings. Not
only did he cooperate with the prodéédings, he engaged the court, asked
questions, aﬂd, upon obtaining 'mofe information, altered his decision
accordingly: Initially, Mr. Moore st“atéd that he' was competen't to stand
- trial did not want a‘GAL. 9/20/02 RP at 12. After asking some q'uestiohs h
of the court abb\it ‘the role of the GAL, the "proceés_ for obtaining a
guardian, and whether having a GAL' would ihterfére with his ability té
talk 'fo Dr. Gustafson, he determined that he would in fact like one. Id. at
12-14. At a later hearing, Mr.. Moore inquired into the purpose of an
upcoming hearing and, .up"on leaming that it 'wquld only be a status
conferenée and not his trial, he wéived his presence. Id. at 5. Elsewhere

in the record, Mr. Moore’s comments to the court revealed that he
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Qnderstood the nature and implications of the .proce‘edings and of any
stipulation he might enter intoT ~ At a pre-trial status.' conference, for
example; hé indicated to the court that he wanted to stipulate to
éﬁini’riitrr‘iéﬁt as ati"SVP; sayiiig, “l just want fO'SaiY‘sthat ifil-get released, 1
would ‘do another sexual offense; ” arid that he wz;n'ted to ‘go back to the
SCC. 1d. at3:

~ MVt Mooré cites In e Stotity 1159 Wni:2d“357,°1 50“:P¥ :3d"86+(2007) in

support of his argument that Mr. Moore was not afforded due process

‘évidehﬁd‘e. “App. Br. at’ 10 :Stout; however;is inappoé;’ite,‘viand stands merely
stands’ for‘the’ propositiofy’ that'idue process is+not ‘violated if a video
déposition ‘is used overa respondent’s-objection, where: that:respondent
had 4 previoiis oppdrtiin;ity*%tlo cros$fexamine' the Wwitnessii-+159:Wn.2d at
“ 371; Stouf-does tot, as Mr.-Mooré suggests, ‘create an inverse rule that
‘tactical décision by an SVP fééporideht'aﬁd counsel not to ctoss-examine
avtomatically violates'“die ‘process: - ,;,--:Nor:-iiri-geo.t}fere" afty’ support for
;Mr'. M}o"b‘r’;‘é’s? ‘-sﬁﬁgeétiéﬁ,'fifbﬁsédi"'f~dﬁ -'af"."»\?‘ari'ét.y" ‘of“¢ases from: the’ criminal
context, that the constitution not only g’ue;'rantees-» buf mandates cross
examination in all cases.

Mr. Moore appears to argue; that, because Dr. Gustafson stated that

his mental condition could vary from week to week, the court was
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required vt'o reevaluate his competence whenever Mr. Moore made a
. decision. Mr. Moore fails to cite to any authority to support this
contention, nor do the facts support such a requirement. All parties were
well aware of issues related to Mr. Moore’s mental health. At the
September 20, 2002 competency hearing, the trial court addressed the risk
of | Mr. Moore"s condition changing and rendering him incompetent.

9/20/02 RP at 13-18; The court stated that, although Mr. Moore appeared

competent at this time,' a “stand-by” GAL would be appointed in case, at

some point in the future, he was no longer competent. Id. at 17. The

various behaviors that indicated Mr. Moore was losing contact with reality

“(gross deficiencies in self care and a refusal to talk to or cooperate with

counsel)' were discussed extensively. Id. at 4-12. Trial counsel was

familiar with this condﬁct and had, indeed, originally filed the motion for a

cofnpetency hearing based on such behaviors. CP at 214-216. Trial.

counsel; who knew that a guardian was available if needed, was in the best

position to determine if Mr. Moore was in fact incapable of assisting her. |

There is nothing in the record to suggest that trial counsel ever had

reason—or should have had reason--to.believe a GAL was in. fact

necessary. Mr. Moore’s contention that his rights to due process were not

protected is without authority in the facts or in the law, and should be -

rejected.
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Mr. Moore also asserts that he was deprived of his rights to due
process because the c“ouﬁ accepted his stipulation to the admissibility of
allegations against him in the 2003 charge of Custodial Assault “without
' any “additional inquities by’ the obuit as would be -required under
RCW 71:09:060(2) if those criminal charges were the:s'o‘mcel: of'the SVP

- pefition.” App. Br. at 16. This-argument is='Wi't-h01-1t- merit.

T UTHY State?s petition télied “upori: two ‘;.sé)éua“ll’j'%*?vi'é’léﬁt*" offenses,
~ Rape''in’'the First ‘Degree and %tft‘e’r’n'ptéd='~’R’2ipéi"if1 ‘thé"Second: Degree.
CP at"3é. Mr N?I”o’dré“"'\?'vhsi‘fouhdf’d'orﬁﬁéféht:tb stand trial for:each offense
dnd’ was subsequently convicted. 7d. " Because the State relied _on.

' Goiivictions* fortwo Sexually violent offensé convictions as the basis for

the pefition, RCW 71.09.060(2); which'pértains to-cases in'which the State

" is'proceeding in-the ‘absence of 4 ctiminal ‘onviction, 'does ot apply.*

‘While appearing to ‘conced® that; by its plain laﬁgﬁii'g“g,s RCW 71.09.060(2)
" does not ‘apply (“additional inquiriés:...would ‘be re"quif“eﬂd-;iii... if those
o hiininal ChEFgds Were' the' soiirée of the SV petitions”); Mr. Moore
noniethéless” seens .to ‘sugigest that"such " 4n inqiiiry“is required by due

process. As préviously discussed, however, theré is nothing about the

* RCW 171.09.060(2), provides for a preliminary hearing to be held in cases
where the offender “has been found incompetent to stand trial, or is about to...be released
pursuant to RCW 10.77.90(4)” and has never been actually convicted of a sexually
violent offense as required by RCW 71.09.20(16). For an example of the application of
this section, see In re Greenwood, 130 Wn. App 277, 122 P.3d 747(2005).
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facts of this case that suggests that Mr. Moore did not in fact understand
the proceedings against him, or that' any additional safeguards were
required.

Mr. Moore further argues tﬁat “[bJecause Mr. Moore contested the
validity of his prior convictions and the underlying accusations and since
he had limited ability to understand the proceédings, the court should not
have mérely stood by' while counsel stipuléted to the case.”
A'pp‘.Br. at 18. Mr. Moofe also claims that, because he had other, non-
sexual, moti?és when he committed the crimes or alternatively because his
perceptions of “sexual activity are of dubious value,’; he should not have
been allowed to stipulate to the admission of the exhibits. Id. at 17.

‘ -To characterizs:Mr.‘" Moore as having “conteéted the validity of his
prior éonvictions” or having contested the. sexual motivation of those
crimés 18, how'ever, iﬁaccurgte. 'Firs_t, he does not adtaally appear, in his
brief,..to be contesting the validity of his prior proceedings, nor does he

"provide any authority for his ability to make such a collateral attack in this
context. In an SVP proceeding, an individua-l cannof attack the Qalidity of
a conviction that is constitutionally valid on. its face. In re Yqung,
122 Wn.2d i, 54-’55, 857 P.2d ,989(1993). Not did Mr. Moore ever appear
to genuinely dispute the .sexuaI' motivation of his various assaﬁltéi In

discussing his assault against Linda P., for example, he s'tated, in his guilty
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* plea, that he “attemipted to have sex'ﬁal""intercours‘e' by forcible: comioulsion
with Linda (P.) and took a substantial step towards c‘or'r‘imitting the crime
of fape.” Ex. 2 at 3-4. At an infraction hearing held on‘March 12, 1990,
M Mooré adknowledged that he‘"»iﬁtéhdé&?fé‘iﬁavzéf-&é‘x ‘with Linda P. when
* he‘assailfed'her. CP at 37.  Discussing thé‘incident with Dr. Packard many

© yedis later; he $aid that he “tried o force her t6 have Sex Withme...I felt

‘she oWwed e sorrie sex‘Ex 6'at*7. “Althotigh he figrtioried during the
coursé of this“conversation that hewantedtogo back fo- Shelton, when
asked “[were ‘you' trymg tov Have sex With® [Llnda P. ]‘7” ‘he replied,
[y]eah » Ex. 6 at 60 Wher dlscussmg 'his assault againist’ Cheryl S,
- MF* Mooré-statsd; s part f'c"j'f’hi"S'-’*~g"ui=1't'y“}‘51éz"i‘;‘ *th’ﬁ’t’f*fhéﬁﬁéi‘d‘ “4cted-with sexual

“hidtivation.” “Ex:-4 4t'0: When'Df. Packard asked, “[d]id you want to

S e ek with' [Cheryl]?”" M# Moore résporided; “[w]ell; yeah; I wanted

t AT 6 When dlscussmg hi§"assault' agairist’ Elainle 1., Mr. Moore
- told D“"ﬁ.""fP'aéiEk-éfH«itH'at”‘*he” “lutiged towards'heér t'ry to do somiéthihg sexual
CloTiek T EAG t 437 9 clear tHit M Mbore tihderstood did agreed
‘that 'his Vafiotis ‘Assaiilts wers é“é”x-ﬁ’ﬁll'jf“fﬁﬁ"fi‘i/éiféd. M Moore s rights to
due process were not violated, and His' argument should be réjected.

B.  Mr. Moore Received Efféctive Assistance of Counsel.
Mr. Moore argues that his: dounsel'Was?’ineffect‘ivle“becaUSe she did

“not act as an advocate™ and failed to object to several exhibits or insure
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A that he understood the Stipulation. This argument is meritless. First, as
discussed at length above, there is simply no evidence that Mr. Moore’s
counsel failed to communicate with him, or that Mr. Moore did not
understand that significance of stipulatirig to the admissibility of certain
exhibits. Second, there is no evidence of prejudice. As such, thi.s
ergument should be rejected.

In order to prevail on an ineffectiVe aesistance of counsel claim, .
the claimant must show that counsel's performance fell below an objective
standard of reasonableness and that the deficient perfonnance prejudiced
the defendant, “i.e., that there is a reascnable possibility that, but for the
d_eﬁcierit corlduct, the outcome of the proceeding would have differed.”
AIn_re Stout, 159 Wn.2d et 377; The proper measure of attorney.

performance is whether the actions by counsel were reasonable under

prevailing profeseicnal 'norr'r'is. In re Pers. Restrdinr _. of Davis,
152 Wn.2d 647,‘_714, 101 P.3d 1 (2004). The court will “strongly presume
effective representation” and will not consider sifzitegic or tactical
decisions ineffective. State v. McFarland, 127 Wn.2d 322, 335-36, 899
p.2d 125i (1995); In re Stout, ,128 Wn. App. at 28. |

Mr. Moore argues that his right to counsel was violated.because hié
attorney did nct “act as an advocate” as requiredi by due process and

therefore r)rej_udice need not be shown. App. Br. at 20-21. Citing a
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 variety of criminal cases, he afg.ues that “[w]hen counsel does not perform

his-or her function, it is equivalent of the complete denial of _counsel and
~ the respondent.need not show prejudice to prevail.” App. Br..at 20-21. It
: ?.‘:is unclear-ifiAppellant ..i,s:;argui.n'g to:.ignore:the:second prong-of Strickland,
that is, that.~-'cbunsel’s deficient performance resulted in.- pr'ej’udicelz.
Strickland v. Washington, 466 U.S: 668,. 688, .1 04 - S Gt 2052,

:80.L:oEd. 2d674:(1984).:The:courts :of;u_th'e-:;'s.tate,-e:how.ev..er, have held that

~Strickland is the:appropriate standard.for.analyzing ineffective:assistance

“of counsel ‘claimis-in:thé context ofi.civil commitment. - I re: thef;Detention
- of TA: H=L:, 123 Wn.:App. 172, 97.P.3d 767 (2004); In.re. Stout, 159

Wn.2d at:377. - As:such; Mt Moore:must ,sho,w%hét‘.:‘-‘thc-f-‘outc;ome of the

"% trial would-have:beern ‘di'ff'e“'rent it order to prevail. .Strickland;. 466 U.S. at
688;:In re Stout, 159 Wn.2d at 377 < e

\e_u;Moorévc-ites'"':two'=-?depenq§:ncy--case‘s -tb :support his-argument that he
‘reteived: itleffective counsel-due té ¢ounsel’s failure to challenge the
o .Sfateﬁ”sevfevi'dencéfz»ﬂslnwre the:Dépendency. of G:AR:; 137 Wn.. App. 1, 150

- P:3d 643 (2007) and Insre'the Welfare-of J.M:;-130-Wn.-App.-912, 125
P.3d 245 (2005). Aépp.: Br. 21-22. Both are, however, inapposite, in that
both involve conduct by courisel that was utterly unreasonable. In G.4.R.,
for example, 65 exhibits were admitted without any objection or comment

by defense counsel: G.4.R., 137 Wn. App. at 4. The State’s sole witness

24



was a social worker who testified to the mental competency of the mother

based on reports from a doctor, induding explaining thé doctor’s

diagnosis of the mother’s personality disorder and explaining the ways in

which that condition affected the mother’s ability to raise children. Id. at
' 4-6; ’Counsel did not object or ask any questioﬁs throughout the entire

proceeding. /d. When the court asked if counsel had any final remarks,
- counsel replied “[jlust briefly, Your Honor. 1 wish I had a case to present
if my ;:]ient were here, but other than that I do not have anything else.” |
Id. at 6. On appeal, the court h'el“d.that the faj]ﬁreﬁby counéel to object to -
any evidence or attéck any pdrﬁon vof the State’s position constituted
prejudicial inefféctive assistange pf _cbunsel. Id. at 8-9.

‘In_J.M., cc;unsel, in the ‘abse.nce of th¢ client, .stipﬁlat‘ed to the facts
and allowed written rei)orts to be entered. J.M., 130 Wn. ‘App.. 912. The
reports were by .ind.ivi.duais‘ who were not experté in t’he4respective field of
- the reports. /d. at 915. As 1n G.AR, there were non-expert witnesses who
testified to the diagnosis of doctors and .the implications of that diagnosis
on fhe mother anci her ability to raise children. Id. at 916-918. Throughout
the hearing, there were no statements by counsel, no objections, no

motions, and no cross-examination. Id. The defense consisted of the

following statement by defense,counsel: .
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~ Thank you, your Honor, may it please the Court, 1 )
will not be calling any witnesses. I would make the
following comment: I did have occasion to speak to my
client, Ms. .... Her position has been consistent all the way
.along. She disputes -- emphatlcally disputes -- any and all
of the allegations and contentions in this matter, does not
- +.runderstand :why the State is desirous of taking [J.M.] away
from her, and )ust feels this is totally wrong. "Thank you,
your Honor..

e bl

Id. at 918.. The court held _'that,the;_,abse_n__c_e,.Q.f_j;,lny.igiefépsjg,_tlh___g, failure of

= counsel - tos-object. to »,the,_..%nqn-:qxpgxf_c_g_;u_.;._tqwfyingmq)_}g‘ggqsgu\_/{glay'; to the

-psychological findings of-experts, and the failure of counsel to challenge
any df.tl-l'e,z-S,tate’s evidence constituted bfejudicial ineffective assistance of
- .-counsel. -Id-at 924-925...

Mr. Moore argues.that the. entry,of  the, Stipulation and waiver of
“cross-examination of some, of the witnesses.was.analogous to the absence
“of advocacy in :G.4.R. and- J.M., -The,_re.,v is, . hpWevér,-._v_l_j‘t,t_lp,._ comparison
between Mr. -fMoore»?s&tr__ial' __¢ou;is‘e1, and thgge Jin GAR, and J.M. Unlike

trial: counsel in G.4.R. and /.M., Mr. Moore's. tr'iallv,Icgiggs{gl}:ppjgcted to
~sportions: oﬁv-tﬁe,:s,qv‘idcnce--zt'hmugh.,..ta,;ﬁfte\,en,-paxt., Motion in Limine, ICP at
-+1165-183.: In: those: Motions, she objected.on a wide range. of: evidentiary
.issues including limiting the expert testimony, excluding evidence of
crimes. for which Mr. Moore had not been convicted, and testimony about
pending charges. CP at 165—1,83.‘ Trial counsel cross-examined the

State’s expert witness extensively and conducted re-cross. 3/8/06 RP at
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20-41; 3/8/06 RP at 52. Nor is there any evidence that Mr. Moore was not

involved in the deéision to stipuléte to certain facts, or did not understand

the implication of that Stipulation. In stark contrast to the respondeﬁt in

J.M., Mr. Moore was present in court when counsel indicated that he |
| agreed to the admission of certain stipulated facts. 3/7/06 RP at 75.

Mr. Moore argues that trial counsel should have cross-examined
tﬁe various witnesses who éstablished his prior acts of sexuél violence to
test their veracity or challenge their version of events, and by stipulating to
the testimony, he was unable to cross-examine them. App. Br. at 22. Itis
difficult to see how tﬁis could or would have made any difference in the
outcome of the proceedings. In a Sexualiy Vioient Predator Commitmént
ﬁnder RCW 71.09, the State is not required to proite_ ‘thg féctsl'underly_ing a
conviction of al sexually violent offense; the State is only required to prove
the fact of a conviction. In re Stout, 159 Wn.2& at ‘367; In re Young, .

| 122 Wn.2d at 54-55. Thus, even if Mr. Moore had vigorously challenged
.the testimolny of the vi_ctims of his offenses—an unlikely state of affairs in
light of the fact that he essentially admitted to each assault in his interview '
with Dr. Packard-- it is unclear what difference this would or coﬁld have
made in the final outcome of the case.
Mr. Moore also argues that, because he may have been mentally i1l ‘

when the prior crimes occurred, trial counsel should have challénged the
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conclusion that he “committed a sexually violent act on that prior

occasion.” - App. Br. at 22. As previously noted, an individual cannot

- attack the validity of a conviction that is constitutionally valid on its face

" ntaSVPproceeding. See Young;122-Wn.2d:at-54-55.- Even if he had

attempted to do$o; Mr: Moore would not ‘have been.allowed:to challenge

~the -conclusion that he ‘was' convicted «of havingcommitted a sexually

i violenit 6ffense on'a prior Gccasion dds el s s
e o Mr Moore challenges : trialcOunsel’s < performarice on several
. fur’tﬁer”@fbﬁndiﬂ ‘He niotes; for'example; that'trial ‘counsel:did not make an
. openirig’staternent, '=théi‘t"=_‘hé’r‘fclosi.ng::-’§tatem'eht' was brief} that she stipulated
Lo thig adirissibility’ of tvarious: réports sthat“would: otherwise-have been
- isadrHissiblé; that shévsubrmitteds s repoft by Her edpirt in e of live
| - testitnony, ‘and:that she'allowed a létter by State’s counselito come in as an
E exhlbltAppBr'at 25-27:" These arguments, however, are f)remiéed on -
e '?'the".ﬁiﬁdéﬁiénfallyiv g‘r‘éﬁr"idlé’é’s assertion that Mr. Moore 'Wgs}?nb"'t competent
"t d@%éé_‘d:&i‘?i§ﬁ’éh arprocedure:and thatywithout his r;oons'entf,'f such actions
- violated 5'pro'fes§i'qnalrno'ﬁr'n'S'i-* ‘Againyhowever; there-issimply no evidence

" “that Mr: Mooré¢ did: riot ‘understand the proceedings, or that trial counsel

should have done more to ensure that he did.” In light of the fact that he

" was tiot pertitted to challenge: the validity of the convictions within the

context of the SVP proceeding, trial counsel’s strategic decision to
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recommend stipulation to certain téstimony‘ in order to avoid the impact of
the many victims’ highly emotional testimony was reasonable and in no
way violated professional standards.

The evidence that Mr. Moére was a sexually violent predator was
overwhelming. Iﬁdeed, his own expert, although he did not believe that
Mr. Moore suffered from the requisite ‘mental condition, believed _that :
~ “Mr. Moore appears likeiy to commit a sex offense in the future. Given

his history and his current mental status, it seems irﬁpossib‘le to ;‘each any
other conclusion.” Ex. 14 at l.l‘. To show that agreeing to the _stipulated
Afa‘cts‘procedure constituted ineffective assistance of counsel, Mr. Moore
‘would have to show that such stipulation fell below prevailing
professional'-standards,‘ and that the result of the trial wopld have been
different had such proéedure not been followed. In re Stout, 159 Wn.2d at
377. The only alternative to the stipulated fa&s 'proéedure fol'lowedv here
would have been to have required Mr. Moore to enduré a leﬂgthy trial -
&uﬁng which victim after victim would ha\;e offere& emotionally charged
testimony regarding her assault at Mr. Moore’; haﬁds. To have avoided
such a trial where the outcome was in all likelihood a foregone conclusion

did not constitute ineffective assistance of counsel.
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- C,7 The State’s Failure to Specify a Time- Period Within the
Foreseeable Further When Predicting Future Dangerousness
Did Not Violate Moore’s Rights to Due Process..

Mr. Moore argues that to satisfy due process when the.individual is

- :incarcerated, the; State has.to prove that-sexual-re-offense is likely within

the reasonably foreseeable- future. App.. B'r,-.- '»_atg-;3,7-3§8.!;'Thi_s.arg_ument has
- . been conéide_re_d E'andl,rr,e.jected ..by-.,,b__oth.;this--,COurt,-_ and the Washington

Supreme: Courti-iiln re.Sammy. Wright;: 5 Wiz App...; 155:P.3d 945,
.- 946-47:(2007); In-re.Young;. 122:Wn.2d at.59. Asrsuch, his argument is
- without merit.and should -Be. rejected. |

w . IV. CONELUSION

-, -Court. affirmthe.decision. of theE,trlal:acau_r_t'sfeommlttmg« Mr:“Moore as a

: =:Sexua11y.Micf)lent Pr{edator".--""f

RESPECTFULLY SUBMITTED thls 7)[ day of May, 2007

ROBERT M. MCKENNA *
‘Attorney:General v

SARAH/ /S/ INGTON
Sen/wr Cotins
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